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Bebyl J. Gordon, as next friend and guardian of John 
Everett Gordon and Suzanne Joy Gordon, minors, 
Appellant, 

v. 

Everett J. Gordon, Executor, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This court has jurisdiction of this appeal by reason 
of Title 28 of the United States Code, Sections 1291 and 
1294. 

STATEMENT OF THE CASE 


On July 26, 1949, a separation agreement was entered 
into between Leon S. Gordon and Beryl J. Gordon. On 
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August 10, 1949, a final decree of divorce was awarded 
by the Court and the separation agreement was made a 
part thereof. Both parties abided by the decree and 
by the separation agreement. Dr. Gordon maintained the 
payments of $60.00 ($30.00 for each child) a week until 
his death. Dr. Gordon died July 24, 1950. After his 
death application vras made to Everett J. Gordon, Exe¬ 
cutor of the Estate of Leon S. Gordon for support and 
maintenance money due under the separation agreement. 
Payment was refused. Whereupon a Petition to show 
cause why the Executor should not pay this money was 
filed in the District Court for the District of Columbia 
by Beryl J. Gordon, as next friend and guardian of 
John Everett Gordon and Suzanne Joy Gordon, minors. 
This petition was denied on the grounds that the separa¬ 
tion agreement, having been incorporated into the di¬ 
vorce decree, was not a valid contractual claim against 
the estate of one of the parties thereto. Motion for 
Rehearing was also denied on the same grounds. The 
appeal is taken from the Judgment which invalidates 
this separation agreement. 

SUMMARY OF ARGUMENT 

Appellant contends that the approval of a separation 
agreement by, and its incorporation in, a decree of 
divorce does not effect its contractual nature as an obli¬ 
gation of the estate of decedent. The agreement was 
made voluntarily and is entirely separate from the de¬ 
cree. The agreement neither merged nor dissolved in 
the decree but was sanctioned bv the Court. The agree¬ 
ment and the decree were never amended or altered 
by the parties nor by any Court. The parties to the 
separation agreement cannot be restored to the rela¬ 
tive positions which they would have occupied in the 
absence of any such contract. To deny recognition of 
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the agreement as an independent obligation would not 
only impair a contract which is binding on the parties 
and their personal representatives, but it would also 
lessen the dignity of the decree itself, which has sanc¬ 
tioned and incorporated the agreement. 

ARGUMENT 

I. Whether or Not a Valid Separation Agreement 
Which is Incorporated in a Divorce Decree is an En¬ 
forceable Contractual Claim Against the Estate of One 
of the Parties Thereto. 

Under the separation agreement it was agreed that “it 
is their mutual desire to enter into the agreement here¬ 
inafter expressed, for the sole purpose of settling their 
property rights, and providing for the maintenance, edu¬ 
cation, custody and control of their children, which said 
agreement shall continue until said children have both 
attained their majority (21 years) or become emancipated 
or deceased prior thereto, unless the parties hereto mu¬ 
tually agree to terminate or alter the same”; and also 
in item 8 of the agreement it was stated that, “In the 
event that a divorce shall hereafter be obtained by one 
of the parties from the other and the Wife or Husband 
shall remarry, the obligation of the Husband herein to 
the Wife to maintain their said children in accordance 
with the provisions of this agreement shall in no way be 
effected”, and in Section 9 of the agreement it was stated 
that, “It is further agreed that the terms of this agree¬ 
ment may be entered as a part of any decree or judgment 
of any divorce which subsequently may be obtained as a 
result of any Court proceeding which already has or here¬ 
after may be instituted between the parties; and for that 
purpose it is agreed that any proposed decree or judgment 
before it is admitted to the Court shall be submitted to 
Counsel for each party therefor for examination and alter- 
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ation if necessary so as to properly incorporate the terms 
of this agreement as set forth herein before same is finally 
approved and signed by the Court”. Section 15 of the 
agreement stated that, “the financial provisions herein¬ 
before made by the Husband and Wife are in lieu of the 
Wife’s right of dower and distributive share in the Hus¬ 
band’s present and future estate and also any right that 
she might or could have in his present or future business, 
and of any further alimony or other maintenance, and she 
therefore, covenants and agrees that she will make no 
other claim or demand against the Husband or his estate.” 
Further consideration is evident throughout the agree¬ 
ment. 

There is strong authority in support of the proposition 
put forth in the present case. In Underwood v. Under¬ 
wood, Equity No. 58396, in the United States District 
Court for the District of Columbia, the Administrator 
recognized the claim of the Wife which was based on a 
separation agreement which was incorporated in a di¬ 
vorce decree. Judge Bailey approved the action of the 
Administrator. The claim was honored the same as any 
valid contractual claim. It was argued that such claims 
were not based solely on the decree but were based pri¬ 
marily upon the separation agreement which was inci¬ 
dentally approved by the decree. The Underwood case 
is on all fours with the instant case except that in the 
Underwood case the support is provided for the Wife 
and in the present case the support is provided for the 
children. 

In Whitney v. Whitney Elevator and Warehouse Com¬ 
pany, 183 Fed. 678, (certiorari denied 219 U. S. 588) 
where a separation agreement constituted a part of the 
divorce decree and the terms were similar to those of 
the present case, the representative of the decedents estate 
contended that death terminated his obligation under the 
divorce decree to pay anything further for the Wife’s 
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support. The Wife secured a judgment and on appeal 
the Court said: “We may take judicial notice of the 
fact that it is not infrequent for the parties to agree 
upon the details of alimony allowance, without asking the 
Court to settle the question. Inchoate dower rights, 
existing ‘wife’s policies’ of life insurance, are some¬ 
times to be considered, and when the parties can agree 
on this branch of the controversy it would certainly seem 
desirable that thev should.” 

“This agreement may be embodied solely in some writ¬ 
ten contract between the parties; but we know of no 
reason why their agreement, if they made one, should 
not be embodied in the decree. Indeed, the New York 
Court of Appeals seems to countenance this very way of 
making the agreement effective. (. . . Wilson v. Hinman, 
182 N. Y. 408, 75 N. E. 236).” 

“The final question, therefore, is whether the divorce 
decree now before us is one entered by consent of parties, 
and embodying agreements which they were competent 
to make, or whether it records merely the decision of the 
Court upon a controversy coming before it for adjudica¬ 
tion. . . .” 

“A decree such as this has all the earmarks of one 
entered by consent of the parties embodying their mutual 
concessions and agreements.” 

“It is difficult to believe that, with nothing before it 
save a question as to the granting of an absolute divorce 
and the exercise of its statutory power to award alimony 
the Court would have undertaken to make any such 
adjudication as to vested rights.” 

The recitals of the decree, the Court said, very 
carefully avoided any statement that there was opposi¬ 
tion to its terms, and the decree was made after hearing 
counsel for plaintiff and counsel for defendant, but there 
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was no statement that the defendant’s counsel heard, or 
asked to be heard, or objected in any way to any of 
the provisions. This Court observed that if the agree¬ 
ment is made a part of the decree it receives greater dig¬ 
nity, authority and power which the Court willingly and 
effectively sanctions. Thus we argue that failure to en¬ 
force the agreement after the death of one of the parties 
would tend to detract from the dignity of the decree 
itself. The Court concluded by saying: “The decree 
itself, taken in connection with the proof as to existing 
conditions when it was applied for, furnishes convincing 
internal evidence that, on the subject of provision for 
the wife’s support, it embodies the agreement of the 
parties ...” 

“We agree in Judge Holt’s conclusion that the plain¬ 
tiff’s right to payment during her life was not effected 
by the death of Mr. Whitney.” 

In Wilson v. Hinman, 182 N. Y. 408, 414, 75 N. E. 236, 
238, while holding that, in the absence of any sort of an 
agreement, alimony fixed by the Court in a judgment of 
any sort between the parties, abates upon the death of 
the Husband the Court said: “It may very w^ell be that 
by the agreement of the parties, alimony might be award¬ 
ed in a different form from that provided for in the stat¬ 
ute; that is to say, the parties might agree that a gross 
sum should be paid as alimony, or that an allowance 
should be made to the wife 'which would bind the hus¬ 
band’s estate after his death. An agreement of that 
character would in no way contravene public policy and 
the performance of it would doubtless be enforceable by 
the courts.” See Daggett v. Commissioner of Internal 
Revenue, 108 Fed. (2d) 568, (1942) (Certiorari denied 
317 S. S. 673). 

In Barnes v. King, 129 App. Div. 192, 195, 113 N. Y. S. 
325, 328, the court said: “It is true that a husband can 
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not be compelled to support his wife except during his 
lifetime. . . . This duty being upon him only during 
his lifetime the courts could not compel him to make 
provisions for its continuance after his death. But he 
can voluntarily make such provisions for support to con¬ 
tinue after his death by contract or otherwise if he sees 
fit so to do. By the contract annexed to the complaint 
appellant’s testator agreed ‘to make such payments for 
the term of her (plaintiff’s) natural life’, and the modi¬ 
fied agreement provided for the increased payment to be 
made according to the original contract. The appellant’s 
testator could make such a contract if he desired. Nor 
was it necessary in express terms to state in the contract 
that it should be binding on his legal representatives. 
There is nothing in the language of the contract showing 
that he intended to bind only himself. It is a presump¬ 
tion of law in the absence of express words, that the 
parties to a contract intend to bind not only themselves 
but their personal representatives. ( Kemochcm v. Mur¬ 
ray, 111 NY 306, 18 N. E. 868)” 

After citing Wilson v. Hinman, supra, the court in 
Babcock v. Babcock et al., Executors of Estate of Wil¬ 
liam W. Babcock, 265 N. Y. S. 470, affirmed in 265 N. Y. S. 
474, appeal dismissed 263 N. Y. 665, the court said: 
“Upon authority of that decision, it has been held that, 
wffien a decree of a court of this state fixed alimony at a 
certain amount, pursuant to the agreement of the parties, 
to continue during the life of the wife, the alimony did 
not cease upon the death of the husband, but could be 
collected from his estate during the life of the wife. 

“Whitney v. Whitney Elevator and Warehouse Co. 
(C. C. A.) 183 Fed. 678 (certiorari denied 219 U. S. 
588, 55 L. ed. 348): 

“There are decisions in other states to the same 

effect. 
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“Storey v. Storey, 125 Ill. 608,18 N. E. 329,1 L. R. A. 
320; Pryor v. Pryor, 88 Ark. 302, 114 S. W. 700; 
Stratton v. Stratton, 77 Me. 373; Emerson v. Emer¬ 
son, 120 Md. 584, 87 A. 1033. . . .” 

“I conclude, therefore, that plaintiff has a claim 
against the estate of her deceased husband for $125.00 
a month during her lifetime, or until she remarries. 
... It seems proper, therefore, to award judgment 
establishing the liability of defendants to pay to the 
plaintiff the sum of $125.00 a month as long as she 
lives and remains unmarried, together with a judg¬ 
ment for the installments due at the time of the 
commencement of the action.” 

The effect of non-recognition of a binding separation 
agreement incorporated in a divorce decree in this case 
would be the same as if the contract were rescinded or 
cancelled by the court and the parties were not restored 
to their former positions. The wife gave up substantial 
dower rights and other property rights for the sake of 
providing for her children. The parties agreed that the 
terms would be binding until the children reached their 
majority. Thus if the contract is abrogated and im¬ 
paired under the circumstances of this case, the parties 
cannot be restored to their former status. 

In Huffman v. Huffman, 311 Pa. 123, 166 A. 570, a 
husband and wife entered into a written agreement simi¬ 
lar to the instant case by which he agreed to pay her 
$60.00 a month for the support of their two children until 
they should become self-supporting without any other con¬ 
tingency. Later the wife secured a divorce; the husband 
remarried, and died, and by will left all his property to 
his second wife, who was made administratrix c. t. a. He 
made no provisions for carrying out the agreement for the 
support of the children although he paid the amounts as 
long as he lived. The administratrix maintained that the 
contract was personal and not binding on her. The Su¬ 
preme Court of Pennsylvania upheld the contract and 
said: “It is clear beyond question that the agreement 
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has not been fully complied with, since the children are 
not, as yet, self-supporting. The exact situation has 
arisen, therefore, against which the wife sought to pro¬ 
tect herself, and for which the agreement, in plain and 
unambiguous language, provided. The father being dead, 
she will have to support and maintain the children, if of 
sufficient ability, and no reason exists why testator’s 
estate should not relieve her therefrom, in accordance 
with his agreement. ... It is equally idle to say that the 
agreement was personal between the plaintiff and the 
testator, or that it was intended to terminate at his 
death. There is nothing in the agreement, or in the sur¬ 
roundings of the parties at the time they made it, from 
which either conclusion can properly be drawn. . . . By 
his agreement, testator agreed to pay the specified sums 
for the support and maintenance of his minor children, 
until they became self-supporting, and there is no other 
language therein which in any way otherwise limits or 
fixes the time during wffiich the payments are to be 
made. . . .” 

“The relevant authorities all call for a reversal of the 
judgment. Perhaps the one in which the facts are most 
nearly like those in the instant case is Stumpf’s App., 
116 Pa. 33. . . . We said, pages 38, 39: 

“ ‘The general rule is that, to the extent of the assets 
that come into their hands, the personal representatives 
of a decedent are responsible on all of his contracts, 
whether named therein or not, and whether the breach 
occurs in his lifetime or afterward. (Citing authorities) 

. . . There is nothing, either in the contract itself, or in 
the subject-matter thereof, or the relation of the contract¬ 
ing parties, to indicate that the testator’s undertaking was 
intended to be strictly personal. On the contrary, every¬ 
thing connected with it points to a continuing contract, 
binding on his executors so far as not performed by him 
in his lifetime.” 
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“That case is cited in Young v. Gonguoare, 275 Pa. 285, 
287, where it is also said: ‘Where the contract may be 
performed by the personal representatives, or where it 
embodies a property right, the performance of such duty 
and the succession of such right to the personal repre¬ 
sentatives is generally held to be a rule of law; death 
does not terminate such contracts.’ ” 

“Because it is inherently right, it is now expressly re¬ 
affirmed.” 

In Storey v. Storey, 125 Ill. 608, the court said: “We 
think that the words in question are to be interpreted 
according to their natural sense and meaning. Their 
natural meaning is that alimony shall be paid for so 
long a time as Mrs. Storey shall remain unmarried, 
whether before or after her husband’s death.” Cases 
holding that agreements between the parties as to proper 
provision and alimony, “become merged in the decree 
when entered and lose their contractual nature at least 
to the extent that the court has power to change and 
modify the award,” are cases in which attempts were 
made, during the life of the parties to the divorce, to 
have the court which awarded the alimony modify its 
award under its statutory power so to do. 

In Illinois, it has been held that “alimony” may be 
decreed, by consent, to extend beyond the life of the 
husband. Storey v. Storey, 125 Ill. 608; Smith v. Smith, 
334 Ill. 370, 366 N. E. 85. 

The Sureme Court of Illinois in Smith v. Smith, 334 
Ill. 370, said: 

“The decree for support and maintenance was a con¬ 
sent decree, and such must be regarded as a contract 
between the parties to the suit. Adams v. Storey, 135 
HI. 448. . . . The consent decree did not effect the 
question of divorce, which is beyond the power of the 
parties to adjust by agreement or collusion. As a 
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contract it is binding on the parties unless induced 
by fraud. If so, it must, like any other contract, be 
attacked by some method recognized by courts of 
equity for relief from fraud. ...” 

“It is presumed, and from the negotiations it is 
clear, the defendant would not have parted with the 
items composing the settlement if as compensation he 
was not assured that the gross payment and the trust 
agreement were in full settlement of all claims on 
her part for alimony. The parties did not rely upon 
the equity pow'ers of the court for the adjustment of 
their marital rights so far as property was con¬ 
cerned. They did -what they had a legal right to 
do—adjusted those rights by mutual agreement. Like 
any other agreement upon full consideration, the 
parties are concluded by it in the absence of fraud, 
and that question is not open for consideration in 
this proceeding. ...” 

“The negotiations preceding and leading to the 
settlement show that it was a deliberate, well-advised 
adjustment of a matter within the competence of the 
parties to make by contract, and, like any other con¬ 
tracts deliberately and understandingly entered into, 
is the law of the parties with respect to its subject- 
matter. ” 

In the instant case, it is respectfully submitted that 
the parties intentionally made an agreement obligating 
the husband and his estate to pay $30.00 a week for the 
support and maintenance of each of their minor children 
during the term of their minority and shall cease upon 
each of their emancipation, decease, or arriving at their 
majority, the said payments to commence on the 29th 
day of July, 1949 and to be payable weekly thereafter 
on Friday of each week. The children are still minors 
and none of the contingencies have arisen to terminate 
the husband’s obligation. Consequently, the decedent’s 
estate is obligated to pay the sum of $60.00 a week to 
the wife for the support of the children until they attain 
their majority, or are deceased. 
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II. Duty to Support Minor Children 

The duty to maintain the children continues despite a 
divorce. This duty survives the death of the husband, 
and it becomes an obligation of the estate of the de¬ 
ceased to maintain the children properly, 50 American 
Law Reports 241; Jones v. Jones, 63 App. D. C. 373, 72 
F. (2d) 829. The power of a court of equity in divorce 
proceedings in respect of children of the parties is inci¬ 
dental to the principal subject matter of the contro¬ 
versy; and no special allegations in the pleadings in re¬ 
lation to the children is required in order to justify the 
court to provide for their maintenance and support, Wells 
v. Wells, 11 App. D. C. 392. In a note to Stone v. Bayley 
(Washington) in 48 L. R. A. (N. S.) 429 it is said: 

“This question usually arises, however, in cases of di¬ 
vorce where the mother is given the custody of the 
child, and the father is ordered to pay her a stipulated 
amount for its support, the general rule being that such 
an obligation created by decree of court does not termi¬ 
nate upon the death of the father in case he dies before 
the child arrives at majority, but survives his death. 

Miller v. Miller, 64 Me. 484; Mansfield v. Hill, 56 Ore. 

400; Murphy v. Moyle, 17 Utah, 113; Creyts v. Creyts, 

43 Mich. 375.” 

These cases establish the fact that even in the absence 
of the contract the courts have established the duty of 
the husband to provide for his children until they attain 
their majority. If for some reason the court refuses to 
recognize the contract between the parties, it is urged to 
recognize the duty of the father to his minor children in 
any event. j 
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CONCLUSIONS 

1. The contractual nature of the separation agreement 
was not effected by the decree in view of the fact that it 
was voluntarily agreed upon and consented to. 

2. The separation agreement remains an independent 
contractual obligation of the estate even though incor¬ 
porated in the divorce decree. 

3. The separation agreement was never mutually an¬ 
nulled or amended by the parties thereto. The agree¬ 
ment and the decree were never amended or altered by 
any court. 

4. A separation agreement is incorporated into a di¬ 
vorce decree not only to indicate the court’s approval of 
it, but also to give effectiveness and power to it as ap¬ 
proved and sanctioned under the authority and dignity 
of the court. 

5. If the court does not recognize appellant’s claim 
under the agreement, it will be taking away rights 
acquired under the contract without restoring the rights 
that appellant gave up in consideration thereof. 

6. A husband has the duty to support his children 
during minority. Death does not terminate this duty. 

George E. George 
National Press Building, 
Washington, D. C., 

Attorney for Appellant . 
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1 Filed Apr 23 1951 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

HOLDING PROBATE COURT 

ESTATE OF LEON STUART GORDON, 

Deceased. 

No. 75977 

Petition for Rule to Show Cause 

COMES NOW JOHN EVERETT GORDON and SU¬ 
ZANNE JOY GORDON, minors, by and through their 
next friend and Guardian, BERYL GORDON, and 
BERYL GORDON, as guardian of JOHN EVERETT 
GORDON and SUZANNE JOY GORDON, minors, and 
respectfully petition the Court for a Rule to Show Cause 
directed to EVERETT J. GORDON, Collector and Ex¬ 
ecutor of the Estate of LEON STUART GORDON, re¬ 
quiring the said EVERETT J. GORDON as Collector 
and Executor of the Estate of LEON S. GORDON to 
show cause before this Court why he should not be re¬ 
quired to pay to BERYL GORDON, as guardian of the 
two minor children herein, sufficient monies for the sup¬ 
port and maintenance of the two minor children; and in 
support of this Petition, would respectfully show unto 
the Court the following: 

1. JOHN EVERETT GORDON and SUZANNE JOY 
GORDON are minor children of the deceased, LEON 
STUART GORDON, and are in the custody of BERYL 
GORDON, and these three parties reside at 115 North 
Shore Drive, Miami Beach, Florida. That EVERETT 
J. GORDON, Executor and Collector of the Estate of 
LEON STUART GORDON, resides in Washington, D. C. 
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2. That LEON STUART GORDON died July 24, 
1950. His Will was filed August 7, 1950, and was ad¬ 
mitted to Probate by this Court on November 3, 1950. 
That EVERETT J. GORDON was appointed Collector 
for this Estate on September 13, 1950, and was also ap¬ 
pointed Executor on November 3, 1950, at which time 
EVERETT J. GORDON was granted Letters Testa¬ 
mentary. 

3. That on August 7, 1950, the petitioner, BERYL 
GORDON, retained as counsel to represent her in 

2 this matter, Honorable FREDERICK CASKEY, 
of Washington, D. C. A copy of said retainer is 
hereto attached and marked Petitioner’s Exhibit #1. 
That subsequent to retaining the said attorney, Honor¬ 
able MICHAEL KEOGH was retained as associate coun¬ 
sel by Honorable Frederick Caskey. That subsequent to 
August 7, 1950, the petitioner, BERYL GORDON, by cor¬ 
respondence with her attorneys, requested that a Petition 
be filed with the Court for an allowance to her of monies 
for the support and maintenance of the minor children 
herein. That she was advised by mail that a conference 
was to be held by and between counsel for the petitioner, 
the Collector, and the Collector’s attorney, concerning 
such allowances. A copy of a letter advising of such 
conference is attached hereto and marked Petitioner’s 
Exhibit #2. 

That subsequently, on December 3, the Petitioner re¬ 
ceived in the mail a letter from the Collector and Execu¬ 
tor advising her that in order to receive any allowance 
for her minor children, she must accept one of four pro¬ 
posals submitted to her through her attorneys for allow¬ 
ances for the minor children herein. Copies of said let¬ 
ter and said proposals are hereto attached and marked 
Petitioner’s Exhibit #3. 

This petitioner represents unto the Court that she re¬ 
fused to accept any of the proposals offered by reason 
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of the insufficiency and inequity of such proposals, and 
so notified the Executor, through her attorneys. 

Subsequently, on February 9, 1951, this Petitioner was 
notified by her attorneys, Messrs. Caskey and Keogh, 
that the said attorneys had withdrawn from the case. A 
copy of said letter of withdrawal is hereto attached and 
marked Petitioner’s Exhibit #4. Petitioner thereupon 
employed counsel in Miami Beach, Florida. 

A photostatic copy of the docket entries in this matter 
reveal that at no time since the death of the testa- 
3 tor herein has any petition been filed for allow¬ 
ances for maintenance and support of the minor 
children; neither do the docket entries show the appear¬ 
ance of any attorneys in the cause on behalf of either 
BERYL GORDON or the minor children herein. 

Petitioner further represents unto the Court that since 
July 24, 1950, she has received no monies whatsoever 
for the support and maintenance of the minor children 
herein, with the exception of the following: 

A. Tw t o checks for $50.00 each. 

B. Tw’o checks for $60.00 each. 

That the $50.00 checks represent monies sent to her 
to buy clothing for the said minor children, and that the 
$60.00 checks were received as maintenance money for 
the said minor children. Petitioner represents that the 
four checks represent payments made to her in return 
for checks which had been previously issued by the testa¬ 
tor but which had not been cashed by reason of the 
bank’s refusal to pay the said checks, since the said 
checks w’ere submitted for collection subsequent to the 
death of the testator. 

Petitioner further represents unto the Court that she 
wras divorced from the testator on the 10th day of Au¬ 
gust 1949. That, by agreement wilich was made a part 
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of the Final Decree of Divorce, the testator had agreed 
to pay to the petitioner, BERYL GORDON, the sum of 
$60.00 per week for the support and maintenance of the 
two minor children herein. A copy of the said decree is 
attached hereto and marked Exhibit #5. 

Petitioner represents unto the Court that the sum of 
$60.00 per week is the minimum required for the support 
and maintenance of the two minor children herein, and 
that she has so advised the Collector and Executor but 
that the said Collector and Executor has continually and 
wilfulv refused to make any allowances for the support 
and maintenance of said children; neither has he applied 
to this Court for authority to make such allowance. 

4 Petitioner further represents unto the Court that 

since the decease of the Testator herein she has 
been forced to borrow money in order to maintain both 
the minor children herein and herself and that she is 
no longer able to maintain the said minor children un¬ 
less the Court allows her sufficient monies therefor. 

Petitioner further represents unto the Court that there 
is due to her a sum approximating $1800.00, which rep¬ 
resent payments of $60.00 per week, since the date of the 
decease of the testator herein. 

WHEREFORE, by reason of the above and foregoing, 
the Petitioner respectfully requests that the Court re¬ 
quire the Collector and Executor, EVERETT J. GOR¬ 
DON, to show cause before this Court why such monies 
should not be paid over to her. 

/s/ A. J. Kaplan 

A. J. KAPLAN, Attorney 
for Petitioner 
350 Lincoln Rd. 

Miami Beach, Fla. 

/s/ Eugene Gressman 

1830 Jefferson Place, N. W. 

Washington 6, D. C. 
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STATE OF FLORIDA ) 

: SS. 

COUNTY OF DADE ) 

Before me the undersigned authority, this day person¬ 
ally appeared BERYHL GORDON, who, being first duly 
swmrn, deposes and says that she is the petitioner in 
the above and foregoing cause; that she has read and 
knows the contents of said petition, that the same are 
true, and that she signed said petition for the purposes 
therein expressed. 

/s/ Beryl J. Gordon 
Petitioner 

Sworn and subscribed to before 
me this 29th day of March 
A. D. 1951 

/s/ Bertha Davidson 

Notary Public, State of Florida 
At Large 

My commission expires: 

Notary Public, State of Florida at Large. 

My commission expires June 13, 1952. 

Bonded by American Surety Co. of N. Y. 

(SEAL) ' 

• • • • 


5 Filed Apr 23 1951 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

Final Decree of Divorce 

This cause, coming on to be heard, was submitted 
for final decree upon the pleadings and proof as noted. 
Upon consideration thereof, it is ordered, adjudged and 
decreed by the Court as follows: 

FIRST: That the bonds of matrimony heretofore ex¬ 
isting between the Complainant and Respondent are dis- 
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solved, and the said Beryl J. Gordon is forever divorced 
from the said Dr. Leon S. Gordon. 

SECOND: That neither the Complainant nor the Re¬ 
spondent shall again marry except to each other until 
sixty (60) days after the date of this decree. If an 
appeal from this decree is taken within sixty (60) days 
neither the Complainant nor the Respondent shall marry 
again except to each other during the pendency of said 
appeal. 

THIRD: That the costs of Court accrued herein are 
hereby taxed against the Respondent for the collection of 
which let execution issue and if returned “no property 
found” then let execution for costs issue against the Com¬ 
plainant. 

FOURTH: Pursuant to the written Agreement filed 
herein by and between the parties, it is further OR¬ 
DERED, ADJUDGED and DECREED By the Court as 
follows: 

A: That the care, custody and control of the minor 
children of the marriage, namely: Suzanne Joy Gordon 
and John Everett Gordon, be and hereby are awarded to 
the Complainant, the Wife, with the right on the part of 
the Respondent, the Husband, of seeing and being with 
the said children at any and all reasonable and proper 
times and to have the privilege of having the said chil¬ 
dren in his custody at his discretion during the summer 
vacation for a period of not less than four weeks, said 
temporary custody to be at a time when the children are 
not at school. All costs of trasnporting the said chil¬ 
dren from and returning them to the residence of the 
mother, shall be borne by the father. 

6 B: That the Wife shall at all times consult the 

Husband with regard to the education of their 
minor children and neither of their children shall be sent 
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to any private school or schools without the Husband’s 
consent thereto. 

C: That the Respondent pay to the Complainant the 
sum of Thirty Dollars ($30.00) weekly for the sup¬ 
port, education and maintenance of each of their said 
minor children, during the term of their minority. Said 
payments shall be solely and only for the benefit of each 
of the said minor children, and shall cease upon their, or 
either of their emancipation, decease, or arriving at their 
majority. Said payments shall be made on Friday of 
each week. 

D: That the sum of Five Hundred and no/100 
($500.00) Dollars is hereby awarded to William S. 
Pritchard and A. W. Jones, Esqrs., at Attorneys for 
Complainant for services rendered herein, and said fee 
shall be taxed as part of the costs herein. All costs 
herein are taxed against Respondent, for which let execu¬ 
tion issue. 

That the Articles of Separation filed herein are hereby 
adopted and made a part of this decree. 

Ordered and decreed this the 10 day of August, 1949. 

Eugene H. Hawkins 
Circuit Judge, 

In Equity Sitting. 

Filed in office Aug. 10, 1949 

• • • • 

7 Filed Jun 15 1951 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Clerk 

Points and Authorities im Opposition to Petition and 
Order for Rule to Show Cause 

Now comes Dr. Everett J. Gordon, the Executor herein, 
by his attorneys, Harry S. Wender and H. Nathaniel 
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Blaustein, and moves the Court to dismiss and discharge 
the order for rule to show cause entered herein on the 
17th day of May, 1951, upon the following grounds: 

1. That Rule 9 of the Local Civil Rules has not been 
complied with in that no Points and Authorities have 
been filed. 

2. That the death of the said Dr. Leon Stuart Gordon 
on July 24, 1950, terminated his liability for the support, 
maintenance and education of his minor children under 
the provision of the final decree of divorce entered on 
the 10th day of August, 1949, in the Circuit Court, Tenth 
Judicial Circuit of Alabama, Equity Division, in the cause 
entitled Beryl J. Gordon vs. Dr. Leon S. Gordon, Num¬ 
bered 79155. 

3. In the case of Rice vs. Andrews, 217 New York 
Supplement, 528, the Court in its opinion clearly sets 
forth the obligation of a father in these circumstances. 
At page 530 the Court stated 

“As a general rule, said obligatory service is primarily 
imposed on the father during his lifetime. One has the 
legal right, however, to disinherit any natural heir and 
next of kin, and, if he chooses to cut off his child and 
will his property to others, such child has no claim 
against his father’s estate for his support and main¬ 
tenance, but must shift for himself, or be dependent upon 
others for his support. 

Concededly, if no divorce had been granted and the 
parents were happily living together and the father 
8 died disinheriting his son, the son could have no 
claim.” 

The Court goes on to say “Liability for support is not 
founded on contract, express or implied. This obliga¬ 
tion under a decree is a personal one and does not con- 











10 A 


stitute a debt of parent. It cannot, therefore, be made 
operative upon his estate after death.’’ 

In this case the custody of the child was awarded the 
father and upon his death his minor child was totally dis¬ 
inherited. While the Court, in its opinion, expressed 
great sympathy for the child, it had no other alternative 
than to deny the relief sought. 

4. That under the terms of the will of the late Dr. 
Leon S. Gordon, all the rest, residue and remainder of 
his estate is left in trust to the said Dr. Everett J. Gor¬ 
don, for the maintenance, support and education of his 
two minor children, to be administered as in his sole dis¬ 
cretion he deems it to be in the best interests of said 
minor children, and does, therefore, not come under the 
jurisdiction of the Probate Court. 

5. That on November 3, 1950, the said Dr. Everett J. 
Gordon qualified as Executor of said estate of his late 
brother, Dr. Leon Stuart Gordon. That prior thereto 
and thereafter the said Dr. Everett J. Gordon, together 
with his attorneys, held several conferences with the at¬ 
torney for the said Beryl J. Gordon resulting in three 
proposals for the support, maintenance and education of 
the said minor children made to Michael F. Keogh, Esq., 
by letter of Harry S. Wender, Esq., and dated December 
1, 1950, a copy of which was attached to the petition for 
rule to show cause of Beryl J. Gordon filed herein, and 
which is prayed to be considered as a part hereof. 

6. That on or about November 22, 1950, there was 
delivered to the said Beryl J. Gordon three life insurance 
endowment policies of the Mutual Life Insurance Com¬ 
pany on the life of the said Beryl J. Gordon in the face 
amount of ten thousand dollars ($10,000.00), payable on 
maturity to her and upon her death to the said minor 
children. These policies had a cash surrender value in 
excess of three thousand dollars ($3,000.00). And also 
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two endowment policies of the Atlantic Life Insnr- 
9 ance Company on the lives of the two minor chil¬ 
dren in the amounts of ten thousand dollars ($10,- 
000.00), and having a cash surrender value of approxi¬ 
mately five hundred dollars ($500.00). The premiums on 
all of said policies were paid by the late Dr. Leon Stuart 
Gordon during his lifetime. These policies, your re¬ 
spondent is informed, were surrendered and the cash 
value received by the said Beryl J. Gordon. Your re¬ 
spondent submits that upon the death of a father a 
mother likewise assumes responsibility for the support of 
her children in her custody, and in the interest of the 
said minor children the cash thus received should have 
been used solely for the benefit of the said minor children 
as it was intended by the late Dr. Leon Stuart Gordon 
and not for the use of the petitioner herein to the ex¬ 
clusion of the said minor children. On the other hand, 
your respondent proposed to continue the said policies 
in force and pay the premiums thereon until maturity, 
or the death of said Beryl J. Gordon, so that the estate 
in trust for the benefit of said minor children would be 
increased by ten thousand dollars ($10,000.00). This, 
however, the petitioner herein refused. 

7. The net estate of the late Dr. Leon Stuart Gordon 
will not exceed twenty five thousand dollars ($25,000.00), 
and may be considerably less. The principal assets of 
the estate consist of second trust notes in the approxi¬ 
mate amount of fifteen thousand dollars ($15,000.00) pay¬ 
able within four to ten years; approximately five thou¬ 
sand dollars ($5,000.00) in accounts receivable the collec¬ 
tion of which is very doubtful, and the balance being cash 
in banks of approximately seven to eight thousand dollars 
($7,000.00 to $8,000.00). 

8. That during the lifetime of the said Dr. Leon 
Stuart Gordon he had a substantial income from his prac- 
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tice and he was well able to contribute sixty dollars 
($60.00) weekly for the support, maintenance and educa¬ 
tion of his minor children, who are now six and ten years 
of age, which he did until his death. But, unfortunately 
he did not leave a large estate, and not in liquid assets, 
and your respondent respectfully submits that if he be 
now required to pay sixty dollars ($60.00) weekly for 
such support, maintenance and education the entire 
10 estate will be expended while the said minor chil¬ 
dren are young and will need less and leave nothing 
at a time when said minors will require more. This your 
respondent is endeavoring to avoid and it is his sincere 
desire to manage said trust so that the said minors will re¬ 
ceive the most when they will most require it as the funds 
of this trust may permit. Your respondent further re¬ 
spectfully submits that this estate was left to him in 
trust to be administered as in his sole discretion he 
deemed to be in the best interests of said minor chil¬ 
dren, and he is accordingly bound to administer said 
trust as directed by the said testator, subject only to the 
order of this Court. 

9. Your respondent further respectfully submits that 
he is walling to comply with either of the proposals made 
in the aforementioned letter of December 1, 1950, and he 
will pay the family allowance of five hundred dollars 
($500.00) as provided by law to whomsoever the Court 
may direct, since the decedent and the petitioner have 
been divorced since the tenth day of August, 1949. 

10. There are no assets other than the trust created 
by the said testator from which to make any payments 
for the support, maintenance and education of said minor 
children. 

11. Summarizing, your respondent says: 

(a) Death of the father terminates his liability for 
support of his minor children. 
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(b) The Probate Court has no jurisdiction over the 
trust fund created by the testator. 

(c) Upon the death of a father, the mother has the 
like responsibility of support for her children. 

(d) The claim of the petitioner is based on an obli¬ 
gation which is a personal one and does not constitute a 
debt. 

WHEREFORE, the petition and the order for rule to 
show cause may be dismissed and discharged. 

Respectfully submitted, 

/s/ Harry S. Wender 
Attorney for 
Dr. Everett J. Gordon 

• • • * 

19 Filed Aug 13 1951 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Articles of Separation 

THIS AGREEMENT, Made in triplicate this 26th day 
of July, 1949, by and between DR. LEON S. GORDON, 
hereinafter called the husband, of the City of Washing¬ 
ton, District of Columbia, and BERYL J. GORDON, 
hereinafter called the Wife, of Birmingham, Alabama. 

WHEREAS, the parties hereto are Husband and Wife, 
but are no longer living together as such, and it is their 
mutual desire to enter into the agreement hereinafter 
expressed, for the sole purpose of settling their property 
rights, and providing for the maintenance, education, cus¬ 
tody and control of their children, which said agreement 
shall continue until said children have both attained their 
majority (21 years) or become emancipated or deceased 
prior thereto, unless the parties hereto mutually agree 
to terminate or alter the same. 
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THEREFORE, the said parties hereto for and in con¬ 
sideration of the mutual promises herein made and the 
actions to be performed by the respective parties hereto, 
each covenants and agrees as follows: 

1. The Husband has delivered, and the Wife acknowl¬ 
edges the receipt of, certain furniture, furnishings and 
personal property, and the Husband will and does hereby 
release, relinquish and assign to the Wife all and any 
interest whatsoever that he may have in the said furni¬ 
ture, furnishings and personal property heretofore deliv¬ 
ered as aforesaid. 

2. The Husband will not or shall not, at any time 
hereafter, claim or demand of the Wife any money, cloth¬ 
ing, household goods and furniture, or other personal or 
real property now or hereafter held or owned by her, 
and she shall and may enjoy and absolutely dispose of 
the same as if she were a feme sole and not married. 

3. The Husband further covenants and agrees to pay 
to the Wife the sum of Thirty Dollars ($30.00) weekly 
for the maintenance, support and education of each of 
their minor children during the term of their minority, 
and shall cease upon their, or each of their emancipation, 
decease, or arriving at their majority, the said payments 
to commence on the 29th day of July, 1949, and to be 

payable weekly thereafter on Friday of each week. 

20 4. The Husband further covenants and agrees 

to pay all reasonable medical, dental, and hospital 
bills, provided, however, he shall have been first advised 
thereof, except in cases of emergency. 

5. The custody of the two minor children, namely, 
Suzanne Joy Gordon and John Everett Gordon, shall be 
awarded to the Wife, the Husband, however, to have the 
right and privilege of seeing and being with the said chil¬ 
dren at any and all reasonable and proper times. He 
shall have the privilege of having the said children in 
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his custody at his discretion during the summer vacation 
for a period of not less than four weeks, said temporary 
custody to be at a time when the children are not at 
school. All costs of transporting the said children from 
and returning them to the residence of the mother, shall 
be borne by the father. 

6. It is further understood and agreed that the Hus¬ 
band shall at all times be consulted with regard to the 
education of their minor children and neither of their 
children shall be sent to any private school or schools 
without the Husband’s consent thereto. 

7. That so long as the parties hereto may continue to 
live separate and apart the Husband will not in any way 
molest or interfere with the Wife and will not endeavor 
to exercise any authority or control over her. 

8. In the event that a divorce shall hereafter be ob¬ 
tained by one of the parties from the other and the Wife 
or Husband shall remarry, the obligation of the Husband 
herein to the Wife to maintain their said children in ac¬ 
cordance with the provisions of this agreement shall in 
no wav be affected. 

9. It is further agreed that the terms of this agree¬ 
ment may be entered as a part of any decree or judg¬ 
ment of divorce which subsequently may be obtained as 
a result of any Court proceeding which already has or 
hereafter may be instituted between the parties; and for 
that purpose it is agreed that any proposed decree or 
judgment before it is submitted to the Court shall be sub¬ 
mitted to counsel for each party therefor for examination 
and alteration if necessary so as to properly incorpo¬ 
rate the terms of this agreement as set forth herein be¬ 
fore the same is finally approved and signed by the 

Court. 

21 10. The Wife covenants and agrees and by the 

signing of these Articles, does hereby accept the 



16 A 


said consideration or considerations herein set forth in 
full settlement of her claim against her Husband for the 
maintenance and support of herself (and the children of 
the parties while minors, as herein provided) for and 
during the term of her natural life, said settlement to 
include, past, present, and future; and it is understood 
that she will never call upon said Husband in any man¬ 
ner whatsoever for support and maintennace so long as 
the payments herein provided for are made. 

11. The Wife covenants and agrees that she will never 
pledge or cause to be pledged, the credit of the Husband 
so long as the payments for support and maintenance 
and as herein provided for, for their minor children as 
aforesaid, are promptly made. 

12. The Wife hereby releases to the Husband and to 
his heirs, devisees, executors, administrators, legatees 
and assigns, any and all rights of dovrer or other dis¬ 
tributive share which she now has or may hereafter 
acquire in the present or future real and/or personal 
estate of the said Husband, either as Wife, heir at law, 
next of kin, or under any statute of descent or distribu¬ 
tion, and agrees that she will join in any conveyance or 
conveyances thereof on request of the said Husband, his 
legal representatives or assigns. 

13. The Husband hereby releases to the Wife and to 
her heirs, devisees, executors, administrators, legatees 
and assigns, any and all right of curtesy or other dis¬ 
tributive share which he now has or may hereafter ac¬ 
quire in the present and future real and/or personal 
estate of the said Wife, either as Husband, heir at law, 
next of kin or under any statute of descent or distribu¬ 
tion, and agrees that he will join in any conveyance or 
conveyances thereof on request of the said Wife, her legal 
representatives or assigns. 
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14. The parties hereto renounce any right of adminis¬ 
tration of the other’s estate which either may have on 
the other’s death, and agree that they will execute and 
file in Court formal renunciation of said right on re¬ 
quest of the legal representatives of the deceased. 

22 15. The financial provisions hereinbefore made 

by the Husband and the Wife are in lieu of the 
Wife’s right of dower and distributive share in the Hus¬ 
band’s present and future estate, and also any right that 
she might or could have in his present or future busi¬ 
ness, and of any further alimony or other maintenance, 
and she therefore covenants and agrees that she will 
make no other claim or demand against the Husband or 
his estate. 

16. The financial provisions hereinbefore made by the 
Wife and Husband are in lieu of the Husband’s right 
of curtesy and distributive share in the Wife’s present 
and future estate, and also any right that he might or 
could have in her present and future business, and he 
therefore covenants and agrees that he wall make no 
other claim against the Wife or her estate. 

17. The Wife further covenants and agrees that she 
will pay any outstanding bills contracted by her, both 
present and future, and will relieve the said Husband 
from any liabilities therefor; and that upon request of 
the Husband she will execute any further assurance that 
may be required or desired to more effectively carry out 
this agreement. 

18. The Husband hereby covenants and agrees that he 
will pay the sum of Five Hundred Dollars ($500.00) to 
William S. Pritchard, Esq., of Birmingham, Alabama and 
Three Hundred Dollars ($300.00) to S. J. Pokrass, Esq., 
of Washington, D. C., attorneys and solicitors for the 
said Wife, in full satisfaction of any and all services ren- 
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dered by them in connection with the settlement provided 
for in the within Articles of Separation. 

19. It is further covenanted and agreed between the 
parties that each shall pay his or her respective attorneys 
or solicitors fees for any additional services in connec¬ 
tion with the within Articles of Separation and that in 
the event that either of the parties has or shall hereafter 
institute divorce proceedings that the Court costs inci¬ 
dent to such action shall be borne by the party institut¬ 
ing the same and that each party shall pay his or her 
own respective counsel fees for services rendered in con¬ 
nection therewith. 

23 20. The Wife further covenants and agrees that 

she will consent to necessary changes in any and 
all policies of insurance, annuity or endowment agree¬ 
ments, on which the premiums are or have been paid 
by the Husband wherein she is named as beneficiary so 
that the aforesaid children of the parties may be named 
as the beneficiaries thereon in her place and stead, and 
that she will sign, execute and deliver to the Husband 
any and all necessary assignments, agreements or docu¬ 
ments which may be submitted to her for this purpose, 
in consideration of the aforegoing provisions of this 
agreement. 

21. The Husband and Wife both hereby represent and 
state that this settlement is made freely and voluntarily 
by them, and is not based upon any representations made 
to one by the other, or their attorneys or anyone else, 
and that no verbal representations of any character have 
induced the making of this agreement other than those 
enumerated herein. 

IN WITNESS WHEREOF the said parties hereto, 
after consultation with their respective counsel relative 
to the matters herein contained and agreed upon, and 
having been advised fully and fairly as to all of the facts 
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and circumstances herein set forth, have hereunto set 
their hands and seals the day and year first above written. 


WITNESS: 


/s/ Dr. Leon S. Gordon (SEAL) 
Dr. Leon S. Gordon 


/s/ Harry S. Wender 

/s/ Beryl J. Gordon (SEAL) 
Beryl J. Gordon 

/s/ W. S. Pritchard 


DISTRICT OF COLUMBIA, ss: 

I, Marie K. Milbum, a Notary Public in and for the 
District of Columbia, do hereby certify that Dr. Leon 
S. Gordon, party to a certain agreement hereto annexed, 
personally appeared before me in said District, the said 
Dr. Leon S. Gordon being -well known to me to be the 
person who executed the said agreement and acknowl¬ 
edged the same to be his act and deed. 


GIVEN under my hand and seal this 26th day of July, 
1949. 


/s/ Marie K. Milbum 

NOTARY PUBLIC, D. C. 
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24 STATE OF ALABAMA ) 

COUNTY OF JEFFERSON ) 

I, Peggy Beuerlein, a Notary Public in and for said 
State and County, do hereby certify that Beryl J. Gor 
don, party to a certain agreement hereto annexed, per¬ 
sonally appeared before me in said City of Birmingham, 
Jefferson County, Ala., the said Beryl J. Gordon being 
well known to me to be the person who executed the said 
agreement and acknowledged the same to be her act and 
deed. 


Given under my hand and seal this 5 day of Aug., 1949. 


[SEAL] 


/s/ Peggy Beuerlein 
Notary Public 
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llnttdi States (Court of Appeals 

For the District oe Columbia Circuit 


Beryl J. Gordon, as next friend and guardian of 
.Ions Kvkrktt Gordon and Sezanne -iov 
Gordon, Minors, Appellant , 


Everett .J. Gordon. Executor and Trustee, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 
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Harry S. Wender 
H. Nathaniel Blaustein 
Woodward Building 
Washington, I). C. 
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STATEMENT OF THE QUESTION PRESENTED 

WHETHER OR NOT A SEPARATION AGREE¬ 
MENT PROVIDING FOR THE MAINTENANCE, 
SUPPORT AND EDUCATION OF MINOR CHILDREN 
DURING THE TERM OF THEIR MINORITY, TO 
CEASE UPON THEIR EMANCIPATION, DECEASE, 
OR ARRIVING AT THEIR MAJORITY, WHICH IS 
INCORPORATED IN A DIVORCE DECREE, BE¬ 
COMES MERGED WITH THE DECREE, AND 
WHETHER SUCH DECREE IS ENFORCEABLE 
AGAINST THE ESTATE OF ONE OF THE PARTIES. 
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Beryl J. Gordon, as next friend and guardian of 
John Everett Gordon and Suzanne Joy 
Gordon, Minors, Appellant, 

v. 

Everett J. Gordon, Executor and Trustee, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

If the Appellant is proceeding on the theory that the 
decedent is liable in contract based on the separation 
agreement which was made a part of the divorce decree 
then she has not complied with the provisions of the 
District of Columbia Code (1940 Edition) Title 18, Sec¬ 
tions 502, 503, 504 and 518, which provide that any such 
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claim shall be exhibited to the executor, legally authenti¬ 
cated, and if disputed or rejected by him, the creditor or 
claimant shall not, within nine months after such dispute 
or rejection, commence a suit for recovery the creditor 
shall forever be barred. 

It is settled in this District that the probate court is 
without jurisdiction to compel an executor or adminis¬ 
trator to pay a claim asserted against a decedent’s estate. 

See Miniggio vs. Hutchins , 43 App. D. C. 117, citing 
(Cook vs. Speare, 13 App. D. C. 446; Richardson vs. Dag¬ 
gett, 24 App. D. C. 440). 

On the other hand, if the separation agreement incor¬ 
porated in the divorce decree shall be determined to 
create an obligation which is a personal one and does not 
constitute a debt, then this Appellant is without remedy 
in this proceeding; her only remedy being against the 
Trustee for his gross mismanagement or gross abuse of 
discretion in the management of this trust estate. 

COUNTERSTATEMENT OF THE CASE 

The Appellee desires to clarify and amplify upon the 
statement of the Appellant with respect to Appellee’s 
alleged refusal to provide for the maintenance of Appel¬ 
lant’s minor children as w~ell upon the findings of the 
lower Court. 

This Appellee feels that it is highly pertinent and vital 
to the issues here involved that this Honorable Court be 
apprised of the provisions made for the minor children 
by the testator and this Appellee, as well as the extent 
of the testator’s estate, about which no reference has 
been made by the Appellant. 

Under the terms of the last will and testament of the 
decedent, his entire estate (with the exception of the 
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medical office furniture and equipment left to his two 
brothers, both of whom are physicians) was bequeathed 
to his brother, Dr. Everett J. Gordon, in trust, for the 
support, maintenance and education of his two minor chil¬ 
dren, to be administered as the Trustee in his sole dis¬ 
cretion deems to be in the best interests of said children. 

The net estate of the decedent will probably not ex¬ 
ceed twenty thousand dollars ($20,000.00). The principal 
assets of this estate consist of second trust notes upon 
certain real estate in the District of Columbia in the 
approximate amount of twelve thousand dollars ($12,- 
000.00) which are payable in from four to ten years; ap¬ 
proximately five thousand dollars ($5,000.00) in accounts 
receivable for services rendered by the decedent during his 
life time (these being the remainder of accounts receiv¬ 
able, the more collectible of which have already been col¬ 
lected) the collection of which is extremely doubtful, and 
the balance being in cash on deposit in banks in the 
District of Columbia in the approximate amount of ten 
thousand dollars ($10,000.00). 

Shortly after the death of the decedent the Appellee 
and his counsel endeavored to reach a satisfactory agree¬ 
ment with the Appellant for the payment of a suitable 
and proper amount for the support and maintenance of 
the minor children, and on December 1, 1950, this Ap¬ 
pellee, through his counsel, mailed a letter to the then 
counsel of the Appellant submitting several proposals for 
the maintenance of the minors. All proposals were re¬ 
jected. Many attempts were since made to reach a rea¬ 
sonable agreement, but to no avail. 

The Appellee has since paid to the Appellant the fam¬ 
ily allowance of five hundred dollars ($500.00) as pro¬ 
vided by the Code of Laws of the District of Columbia. 
On November 22, 1950, upon demand of Appellant’s then 
counsel, Appellee surrendered to the Appellant three 
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life insurance endowment policies of the Mutual Life 
Insurance Company, on the life of the said Appellant, 
in the face amount of ten thousand dollars ($10,000.00), 
payable on maturity to her, and upon her death to the 
minor children. These policies vrere surrendered to her 
because they were about to lapse for non payment of 
premiums and the Appellant would not consent to an 
assignment of these policies naming the minor children 
as beneficiaries. The Appellee offered to continue the 
payment of the premiums on said policies upon such 
assignment and upon the maturity of the policies this 
trust estate would thereby become enriched by the sum 
of ten thousand dollars ($10,000.00). Since the Appellant 
refused to assign these policies there w T as no justification 
for the Appellee to pay the premiums on said policies, 
and hence there was no other alternative than to sur¬ 
render these policies to the Appellant. These policies 
had a cash surrender value in excess of three thousand 
dollars ($3,000.00) which were surrendered and the cash re¬ 
ceived by the Appellant. There were also two other endow¬ 
ment policies of the Atlantic Life Insurance Company, on 
the lives of the two minor children, in the amount of ten 
thousand dollars ($10,000.00), having a cash surrender 
value of approximately five hundred dollars ($500.00), 
which also were surrendered and the cash received by the 
Appellant. This Appellant thus received in excess of 
thirty five hundred dollars ($3,500.00) from said surren¬ 
dered policies, which is not contradicted, notwithstanding 
the separation agreement 'which clearly required her to 
assign them for the benefit of the minor children. The 
premiums on all insurance policies were paid by the de¬ 
cedent during his lifetime. 

The petition of the Appellant as well as her motion for 
a rehearing were denied upon the ground that the agree¬ 
ment became merged and a part of the final decree of 
divorce when it became incorporated therein and created 
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a personal obligation and not one in debt, and therefore, 
the death of the father terminated his liability to his 
minor children under the final decree of divorce. 

SUMMARY OF ARGUMENT 

Appellee contends that the separation agreement here 
in question, of itself, does not create an obligation upon 
the estate of the decedent since it is to be construed as 
operating only during the lives of both parties. It ap¬ 
pears clearly to have been the intent of the parties that 
the obligation upon the decedent was purely a personal 
one and not one in debt, there being nothing in said 
agreement to indicate the contrary. However, upon the 
incorporation of said agreement in a final decree of di¬ 
vorce, the agreement becomes merged with the decree, 
and such incorporation can neither add to nor take away 
from the Court the power and authority which it has in 
entering such a decree. Therefore, this Appellant has 
no enforceable claim against the estate of this decedent. 

ARGUMENT 

Substantially all of the cases cited by the Appellant 
deal with the question of alimony. There is, of course, 
a vast difference in the responsibility of a husband to 
his wife than that of a parent to a minor child. The 
legal responsibility of a husband to a wife is far dif¬ 
ferent and greater than the obligation of a parent to 
maintain and support minor children. A husband has a 
statutory obligation to a wife, during life a/nd upon his 
death, whereas a father has no such obligation to his 
minor children upon his death. He is, of course, during 
life, bound to maintain and support his minor children 
during their minority in accordance with his station in 
life and financial status, subject, however, to change from 
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time to time as his status may change, but upon their 
reaching majority he has no further obligation to his 
children. Upon his death he may entirely disinherit his 
children, whether they are minors or adults, whereas he 
cannot disinherit his wife, but must provide for her ac¬ 
cording to prevailing law. 

Other cases cited by the Appellant differ from the cir¬ 
cumstances in the instant case in that in some there was 
involved the question of liability under a separation 
agreement wherein it was provided that a mortgage or 
other security be given to secure the required main¬ 
tenance or alimony payments, as well as other pro¬ 
visions clearly indicating the intent of the parties to 
obligate the estate of the husband or parent. Of course, 
an agreement, or a decree of Court, whether such agree¬ 
ment is incorporated in the decree or not, may provide 
for obligating the estate of a parent or husband, but the 
language and the intent must clearly so provide. None 
of the cases cited by the Appellant are directly in point 
with the circumstances involved herein. 

In the case of Wilson vs. Hinman, 182 New York 408, 
also cited by the Appellant, the Court said: 

“It cannot be denied, however, that on the question 
whether the obligation to pay alimony survives the 
death of a husband, there is great conflict between 
the decisions of the Courts in the various States, 
though the preponderance of authority is to the effect 
that it does not survive”. (Italics added) 

(See also Knapp vs. Knapp in 134 Mass. 353) 

If, as in the above case, the preponderance of author¬ 
ity is to the effect that the obligation to pay alimony does 
not survive the death of the husband, assuredly there 
must be a greater preponderance of authority to the 
effect that the obligation to pay for the maintenance and 
support of minor children does not survive the death of 
the parent. 
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The Court goes on to further say: 

“In this country, at least till very recent times, the 
class of persons whose incomes are derived from 
accumulated wealth is comparatively small. The in¬ 
come of most men is derived from their professional 
or business exertions and the award of alimony is 
usually based on such an income, not on one accruing 
from accumulated property. An allowance of an 
amount, which it would be entirely just that a man 
should pay during his life to the wife whom his mis¬ 
conduct has compelled to seek a divorce, might be 
grossly extravagant if imposed as a charge upon his 
estate, after his death and very unjust to other 
claimants on his property.” 

This Court further says: 

“The general obligation to pay alimony awarded 
to an innocent wife by a judgment of absolute divorce 
ceases at the death of the husband; and the fact that 
a decree awarding to a wife, as alimony, a certain 
sum annually “so long as she shall live” required 
the husband to give the wife a mortgage upon real 
estate as security for the payment of the alimony 
so long as she shall live does not enlarge the hus¬ 
band’s obligation, and the lien of the mortgage termi¬ 
nates upon his death. ” 

In the case of Messmer vs. Messmer, 222 S. W. 2nd, 
521, the Court held 

“Parties to divorce proceeding cannot by agree¬ 
ment between themselves fix amount necessary for 
support of minor children so as to bind the Court, 
although the Court may adopt amount agreed upon 
and incorporate it in decree, but Court has there¬ 
after power to modify decree in that respect for 
changed conditions.” 

And in the case of Snyder vs. Smjder, 72 N. Y. S. 2nd, 
881, the Court stated 

“A judgment of divorce rendered in New York 
embodying a separation agreement may be modified 
as to the terms of support.” 
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In Whitney vs. Whitney Elevator and Warehouse Com¬ 
pany (C. C. A.) 183 Fed. 678, which is cited by the Ap¬ 
pellant, the Court stated 

“But since the right of support, if marital relation 
were not disturbed, terminates with the death of the 
husband, the Court has no power to enlarge it and 
impose a charge upon the deceased husband’s estate 
for support of the wife, who secures a divorce, after 
his death.” 

“Therefore, when in a decree of divorce the Court 
undertakes to go further, and to provide that such 
allowance shall continue during the wife’s natural 
life, after the husband’s death, the decree is 'subject 
in legal construction to mean during the lives of both 
parties, (Italics added) and upon the death of the 
defendant the binding force of the judgment in this 
respect comes to an end’.” 

In the case of Rice vs. Andrews, 217 N. Y. S. 2nd, 881, 
the Court in its opinion clearly sets forth the obligation 
of a father in these circumstances. At page 530 the 
Court stated 

“As a general rule, said obligatory service is pri¬ 
marily imposed on the father during his life time. 
One has the legal right, however, to disinherit any 
natural heir and next of kin, and, if he chooses to 
cut off his child and will his property to others, such 
child has no claim against his father’s estate for sup¬ 
port and maintenance, but must shift for himself, or 
be dependent upon others for his support. Con- 
cededlv, if no divorce had been granted and the par-' 
ents were living happily together and the father died 
disinheriting his son, the son would have no claim.” 

The Court goes on to say “Liability for support is not 
founded on contract, express or implied. This obliga¬ 
tion under a decree is a personal one and does not con¬ 
stitute a debt of parent. It cannot, therefore, be made 
operative upon his estate after death.” 
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It is concededly within the inherent power of a Court 
having jurisdiction in matters of domestic problems of 
a husband and wife and minor children to grant an abso¬ 
lute divorce or divorce a mensa et thoro, to award ali¬ 
mony, to determine the property rights of the parties, 
to award maintenance for the support of minor children, 
to award custody of minor children, amongst other powers 
of the Court in these respects, but it must also be con¬ 
ceded that any such decrees remain open for modifica¬ 
tion by the Court as to alimony, maintenance and cus¬ 
tody upon a showing of changed circumstances. This is 
certainly true during the lifetime of the parties. Can the 
law be presumed to preclude the personal representatives 
of a deceased party from seeking a modification of a 
decree by reason of changed circumstances after his 
death, a right which he had during his lifetime? 

The incorporation in a divorce decree of a separation 
agreement can have no greater effect than if the matters 
disposed of in said agreement were judicially determined 
by the Court and its findings incorporated in the decree. 
The effect of incorporating the agreement in the decree 
is to give its provisions, so far as applicable, the greater 
dignity, authority and power afforded by a decree of 
Court, but, assuredly, such inclusion in the decree can 
neither increase nor decrease the power or authority of 
the Court in such matters. It must, therefore, follow 
that the inclusion of the agreement in the decree becomes 
merged wdth the decree, and the parties estopped from 
proceeding otherwise than under the decree. 

If there were no agreement or divorce can there be 
any doubt that the parent would have an absolute right 
to disinherit his children, whether mmors or adultsf And, 
if there w r ere a decree fixing an allowance for the support 
of minor children can there be any doubt but that during 
the lifetime of the parent that such allowance would be 
subject to increase or decrease, as the change in circum- 
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stances might warrant. Can there, therefore, be any 
doubt that if the Court has the power to modify an 
allowance for support of minor children that such author¬ 
ity can only be invoked by reason of the parent’s obli¬ 
gation being a personal one and not one in debt or con¬ 
tract? 

This decedent was a successful practising physician 
during his lifetime, and he readily agreed, and could well 
afford, to pay the sixty dollars ($60.00) weekly payment 
for the support of his minor children as in said agree¬ 
ment provided. The terms of the agreement were com¬ 
plied with by both parties during his lifetime, both before 
the divorce, and after the agreement became incorporated 
in the decree of divorce, until his death. 

This decedent likewise made other substantial contribu¬ 
tions towards the support of his minor children during 
his lifetime, and he maintained and paid the premiums 
upon the hereinbefore mentioned life insurance policies 
for the ultimate benefit of his minor children. 

An examination of the provisions of the separation 
agreement will reveal that it was clearly the intention of 
the parties that this agreement would not survive the 
death of the decedent. In the first instance both parties 
■were fully aware of the fact that the decedent wms not a 
wealthy man, and that the payment for support provided 
in said agreement was dependent upon his remaining 
actively engaged in the practice of medicine. Of course, 
upon his death, this substantial source of income termi¬ 
nated, leaving only his relatively small estate. There are 
no provisions in said agreement, which by inference or 
otherwise, may be construed to indicate any intention of 
the parties that the agreement would survive the death 
of this decedent. 

Paragraph 4 of this agreement provides that the hus¬ 
band shall pay all reasonable medical, dental, and hospital 
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bills, provided, however, he shall have been first advised 
thereof, except in cases of emergency. 

Paragraph 5 provides for the husband having the right 
and privilege of seeing and being with the said children 
at any and all reasonable and proper times. He shall 
have the privilege of having the said children in his 
custody at his discretion during the summer vacation 
for a period of not less than four weeks, said temporary 
custody to be at a time when the children are not at 
school. All costs of transportation, etc. to be borne by 
the father. 

Paragraph 6 provides that the husband shall at all 
times be consulted with regard to the education of their 
minor children and neither of their children shall be sent 
to any private school or schools without the husband’s 
consent thereto. 

Paragraph 20 provides that the wife will consent to 
necessary changes in any and all policies of insurance, 
annuity or endowment agreements, on which the pre¬ 
miums are or have been paid by the husband wherein 
she is named as beneficiary so that the aforesaid children 
of the parties may be named as the beneficiaries thereon 
in her place and stead, and that she will sign, execute 
and deliver to the husband any and all necessary assign¬ 
ments, agreements or documents which may be submitted 
to her for this purpose, in consideration of the foregoing 
provisions of this agreement. 

The provision of paragraph 3 of said agreement in 
which the husband agrees to pay to the wife the sum of 
thirty dollars weekly for the maintenance, support and 
education of each of their minor children during the 
term of their minority, amd shall cease upon their , or 
each of their emancipation, decease, or arriving at their 
majority, is the only provision in said agreement upon 
which the Appellant relies that this agreement is not a 
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personal obligation but one in debt and contract. There 
are no other provisions in said agreement to indicate the 
survival of this agreement upon the decedent’s death, but, 
on the contrary, the other provisions hereinbefore recited 
would clearly indicate that this agreement created only 
a personal obligation to be effective only during the de¬ 
cedent’s life. 

The loss of the decedent’s right to visitation of his 
children and of his right to supervision in the education 
of his children, occasioned by his death, would, if he were 
living, be the basis for a modification of the allowance 
for the support of his minor children. Moreover, this 
Appellant has breached the terms of this agreement by 
her failure and refusal to comply with the provisions of 
paragraph 20 of said agreement with respect to the here¬ 
inbefore mentioned life insurance policies. 

All of which clearly indicate the intention of the parties 
to make this agreement a personal obligation rather than 
one based on debt or contract. And, furthermore, assum¬ 
ing that the agreement created a debt, which, of course, 
is not conceded, the agreement would have been breached 
and have become null and void, by reason of the acts of 
the Appellant and the loss of the rights to which this 
decedent was entitled under the provisions of said agree¬ 
ment. 

Moreover, in the instant case, there arises no question 
of the minor children of the decedent being disinherited, 
but. on the contrary, this decedent has left virtually his 
entire estate, in trust, for the use and benefit of his minor 
children. This method of providing for his minor chil¬ 
dren is another indication of his intention and desire to 
provide in one manner for his minor children during 
his lifetime and in another manner after his death. He 
has left his estate in trust to his brother, Dr. Everett J. 
Gordon, the Appellee, in whom he had full and complete 
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confidence, to administer the estate as Executor and 
Trustee in such manner as he, in his sole discretion, 
would deem to be in the best interests of his minor chil¬ 
dren. Appellee made the proposal to the Appellant to 
assign the aforementioned life insurance policies making 
the minor children beneficiaries pursuant to paragraph 20 
of said agreement, which would enrich the estate for the 
minor children by ten thousand dollars ($10,000.00), and 
the estate would continue to pay the premiums thereon, 
and in addition thereto pay the additional sum of forty 
dollars ($40.00) weekly for their support, but this pro¬ 
posal was rejected. He further proposed, since the Ap¬ 
pellant refused to assign said policies, to surrender the 
same to her, enabling her to receive approximately 
thirty-five hundred dollars ($3500.00) from the cash sur¬ 
render value thereof, and in addition pay her for the sup¬ 
port of the minor children the sum of thirty five dollars 
($35.00) w'eeklv, which was likewise rejected. However, 
this Appellant has thus far received in excess of four 
thousand dollars ($4,000.00), being the proceeds from said 
policies and the five hundred dollar ($500.00) family 
allowance, which has been paid. The money thus received 
are funds applicable to the maintenance and support of 
said minor children. 

This Appellee refused the payment of sixty dollars 
($60.00) weekly as demanded by the Appellant, in addi¬ 
tion to the aforesaid sums received by the Appellant, for 
the reason that such payment would deplete the liquid 
assets of this estate within several years, wilile the minors 
are still very young, leaving nothing for the time when 
they will require more. This Appellee deems it his duty 
by virtue of the trust imposed upon him by the will of 
the decedent to take the position aforementioned and 
make the proposals for the support of the minor children 
hereinbefore mentioned. He has sincerely and earnestly 
endeavored to reach an agreement for the support and 
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maintenance of the minor children, which would, in his 
judgment, pursuant to the trust imposed on him, be in 
the best interests of the minors during all of their minor¬ 
ity. These children are now respectively 7 and 10 years 
of age. Should the Appellant prevail, these children will 
be entirely without means for providing for their sup¬ 
port from this estate during the most vital years of 
their minority. 

It may also be pointed out that in such circumstances 
the mother of the minor children having their custody 
likewise has an obligation for their support. 

It wras not and it is not now T contended that the minor 
children of this decedent are not entitled to reasonable 
advances for their support and maintenance during their 
minority commensurate with the value of the estate. It 
was for this purpose that the trust was created. It is, 
however, the Appellee’s contention and position that he 
is not bound by the separation agreement or the decree 
of divorce, of which the agreement w*as made a part, the 
same having terminated upon the death of this decedent. 
But, the proposals winch he has heretofore made to the 
Appellant are in pursuance of the trust imposed upon 
him, and such that he stands ready to carry out and per¬ 
form. 


CONCLUSIONS 

1. The separation agreement was terminated upon 
the death of the father. 

2. The decree of divorce, of winch the aforesaid 
agreement w~as made a part, being at all times subject 
to modification upon a showing of a change in circum¬ 
stances, terminated upon the death of the father. 

3. Incorporating a separation agreement in a decree 
of divorce can neither add to nor take awray from the 
Court its power to vacate, modify or alter its decrees. 
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4. The provision for the maintenance of minors in a 
decree of divorce creates an obligation which is a per¬ 
sonal one and not one in debt. 

5. The marital obligations of a husband to a wife are 
far greater than a parent’s obligation to minor children. 
This obligation continues not only during the wife’s life, 
but as well after the husband’s death. 

6. The obligation of a parent to his minor children 
exists only during the parent’s life and the minority of 
his children. He has the legal right to disinherit his 
minor children. Upon his children reaching majority he 
has no further obligation. 

7. If this Court should find that the agreement was 
one creating an obligation upon the estate of this de¬ 
cedent it has become void by reason of a breach by the 
Appellant and the Appellee being deprived of material 
rights under said agreement. 

8. The lower Court does not have jurisdiction to de¬ 
termine the questions here involved. 

WHEREFORE, this Appellee respectfully submits that 
the Appellant does not have a claim which is enforceable 
against the estate of this decedent. The action of the 
Court below should be affirmed. 

Harry S. Wender 
H. Nathaniel Blaustein 
Woodward Building 
Washington, D. C. 

Attorneys for Appellee 
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APPELLEE’S APPENDIX 

December 1, 1950 

Michael F. Keogh, Esq. 

Woodward Building 
Washington, D. C. 

Dear Mr. Keogh: 

Pursuant to our telephone conversation of November 
29th, I am pleased to advise you of the position taken 
by Dr. Everett J. Gordon, as executor of the estate of 
his late brother, Dr. Leon S. Gordon, and trustee and 
guardian of the estate on behalf of Dr. Leon S. Gordon’s 
two minor children, Suzanne and John. 

As you know, Dr. Gordon has broad authority for dis¬ 
position of the trust estate for the benefit of the chil¬ 
dren. He is of the opinion that every effort should be 
made to conserve the principal of the estate so that 
sufficient funds will remain to provide as adequately as 
possible for the education of the minor children in their 
later years. It is for this reason alone that he must 
necessarily refrain from making maintenance allowances 
at this time which would completely deplete the estate 
funds within a comparatively few years. 

On November 22, 1950 I turned over to you three 
Mutual Life Insurance Co. endowment policies on the life 
of Mrs. Beryl D. Gordon in the face amount of $10,000 
payable upon maturity to Mrs. Gordon or upon her 
death to Suzanne and John. These policies have a pres¬ 
ent cash redemption value in excess of $3,000 the exact 
amount having been given you. I also turned over to you 
two Atlantic Life Insurance Co. endowment policies on 
the life of John Everett Gordon of which Suzanne is the 
beneficiary. These policies have a face value of $10,- 
000.00 with a present cash value of approximately $520. 
Dr. Everett J. Gordon has been advised by competent 




18 


actuaries that it would be wise to keep the Mutual poli¬ 
cies as an investment for the benefit of the children but 
that the Atlantic policies should be cashed in at this time 
even though some premium loss will result. Therefore, 
he has no interest in working out any arrangement 
whereby the Atlantic policies might be retained, although 
he has no objection if Mrs. Gordon desires to continue 
paying the premiums thereon. 

By reason of the fact that it is important to invest the 
estate funds so as to preserve a substantial amount for 
the future needs of the children, Dr. Gordon believes 
that he would be wholly justified in expending from the 
income or principal of the estate so as to pay the 
premiums on the Mutual Company policies if Mrs. Gordon 
would consent to an assignment of these policies to him as 
the trustee solely for the benefit of the children. It would 
be specifically understood in the assignment that he could 
not personally benefit from such assignment. 

Under the circumstances Dr. Gordon has authorized me 
to make the following proposals to Mrs. Gordon through 
you as her attorney: 

1. In the event that Mrs. Gordon -wishes to cash in 
the Mutual Life Insurance Co. policies (as well as the 
Atlantic policies) whereby she will receive approximately 
$4,000 in cash, he would be unwilling to pay any allow¬ 
ance to her until a year after his qualification as execu¬ 
tor, at which time the court’s jurisdiction of the estate 
will have been closed. Thereupon he would reevaluate 
the financial condition of the estate and determine the 
amount of maintenance that should be allowed for the 
children. This is predicated upon the fact that the 
money received by Mrs. Gordon through redemption of 
the policies was paid by Dr. Leon S. Gordon and should 
be used exclusively for the benefit of the children. In 
addition, Dr. Gordon vrould pay the sum of $500 to Mrs. 
Gordon, as custodian of the children, at such time as the 
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probate court may require in accordance with the terms 
of the act which became effective June 24, 1949. Of 
course, this payment must be used solely for the benefit 
of the children. 

2. In the event that Mrs. Gordon desires to continue 
payment of the Mutual Life Insurance Co. premiums and 
will agree not to contest Dr. Gordon’s authority as trustee 
of the estate to determine the manner in which it is to 
be handled by him, Dr. Gordon will promptly begin the 
payment of $25.00 per week plus the payment of $500 
as above stated. 

3. In the event that Mrs. Gordon will assign the Mu¬ 
tual policies to Dr. Gordon as trustee for the benefit of 
the children and will execute assurances that she will not 
interfere with his responsibility as trustee of the estate, 
he will forthwith pay her the $500.00 as above stated, in 
addition to $40 per week for the maintenance of the chil¬ 
dren from the funds of the estate. He further agrees 
to pay the premiums on the Mutual policies from the 
funds of the estate and to apply the proceeds of the poli¬ 
cies upon their maturity to the estate funds for the 
benefit of the children. 

All of the foregoing is subject to the adequacy of funds 
on hand in the estate. It is also understood that Dr. Gor¬ 
don has authority to increase the allowances for the bene¬ 
fit of the children at any time in his judgment. 

This letter is forwarded to you in duplicate so that 
you may send a copy to Mrs. Gordon for her informa¬ 
tion. 

Thanking you for your cooperation in this matter and 
trusting that I may hear from you at your earliest con¬ 
venience, I am 

Very truly vours, 

/s/ Harry S. Wender 

hsw; gsw 
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Httifrit States (Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,182 


Beryl J. Gordon, as next friend and guardian of 
John Everett Gordon and Suzanne Joy 
Gordon, Minors, Appellant, 

v. 

Everett J. Gordon, Executor and Trustee, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 

If the Appellant is proceeding on the theory that the 
decedent is liable in contract based on the separation 
agreement which was made a part of the divorce decree 
then she has not complied with the provisions of the 
District of Columbia Code (1940 Edition) Title 18, Sec¬ 
tions 502, 503, 504 and 518, which provide that any such 
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claim shall be exhibited to the executor, legally authenti¬ 
cated, and if disputed or rejected by him, the creditor or 
claimant shall not, within nine months after such dispute 
or rejection, commence a suit for recovery the creditor 
shall forever be barred. 

It is settled in this District that the probate court is 
without jurisdiction to compel an executor or adminis¬ 
trator to pay a claim asserted against a decedent’s estate. 

See Miniggio vs. Hutchins, 43 App. D. C. 117, citing 
(Cook vs. Speare, 13 App. D. C. 446; Richardson vs. Dag¬ 
gett, 24 App. D. C. 440). 

On the other hand, if the separation agreement incor¬ 
porated in the divorce decree shall be determined to 
create an obligation which is a personal one and does not 
constitute a debt, then this Appellant is without remedy 
in this proceeding; her only remedy being against the 
Trustee for his gross mismanagement or gross abuse of 
discretion in the management of this trust estate. 

COUNTERSTATEMENT OF THE CASE 

The Appellee desires to clarify and amplify upon the 
statement of the Appellant with respect to Appellee’s 
alleged refusal to provide for the maintenance of Appel¬ 
lant’s minor children as well upon the findings of the 
lower Court. 

This Appellee feels that it is highly pertinent and vital 
to the issues here involved that this Honorable Court be 
apprised of the provisions made for the minor children 
by the testator and this Appellee, as well as the extent 
of the testator’s estate, about which no reference has 
been made by the Appellant. 

Under the terms of the last will and testament of the 
decedent, his entire estate (with the exception of the 
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medical office furniture and equipment left to his two 
brothers, both of whom are physicians) was bequeathed 
to his brother, Dr. Everett J. Gordon, in trust, for the 
support, maintenance and education of his two minor chil¬ 
dren, to be administered as the Trustee in his sole dis¬ 
cretion deems to be in the best interests of said children. 

The net estate of the decedent will probably not ex¬ 
ceed twenty thousand dollars ($20,000.00). The principal 
assets of this estate consist of second trust notes upon 
certain real estate in the District of Columbia in the 
approximate amount of twelve thousand dollars ($12,- 
000.00) which are payable in from four to ten years; ap¬ 
proximately five thousand dollars ($5,000.00) in accounts 
receivable for services rendered by the decedent during his 
life time (these being the remainder of accounts receiv¬ 
able, the more collectible of which have already been col¬ 
lected) the collection of which is extremely doubtful, and 
the balance being in cash on deposit in banks in the 
District of Columbia in the approximate amount of ten 
thousand dollars ($10,000.00). 

Shortly after the death of the decedent the Appellee 
and his counsel endeavored to reach a satisfactory agree¬ 
ment wdth the Appellant for the payment of a suitable 
and proper amount for the support and maintenance of 
the minor children, and on December 1, 1950, this Ap¬ 
pellee, through his counsel, mailed a letter to the then 
counsel of the Appellant submitting several proposals for 
the maintenance of the minors. All proposals were re¬ 
jected. Many attempts w^ere since made to reach a rea¬ 
sonable agreement, but to no avail. 

The Appellee has since paid to the Appellant the fam¬ 
ily allowance of five hundred dollars ($500.00) as pro¬ 
vided by the Code of Law’s of the District of Columbia. 
On November 22, 1950, upon demand of Appellants then 
counsel, Appellee surrendered to the Appellant three 
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life insurance endowment policies of the Mutual Life 
Insurance Company, on the life of the said Appellant, 
in the face amount of ten thousand dollars ($10,000.00), 
payable on maturity to her, and upon her death to the 
minor children. These policies w r ere surrendered to her 
because they were about to lapse for non payment of 
premiums and the Appellant w’ould not consent to an 
assignment of these policies naming the minor children 
as beneficiaries. The Appellee offered to continue the 
payment of the premiums on said policies upon such 
assignment and upon the maturity of the policies this 
trust estate would thereby become enriched by the sum 
of ten thousand dollars ($10,000.00). Since the Appellant 
refused to assign these policies there was no justification 
for the Appellee to pay the premiums on said policies, 
and hence there was no other alternative than to sur¬ 
render these policies to the Appellant. These policies 
had a cash surrender value in excess of three thousand 
dollars ($3,000.00) which were surrendered and the cash re¬ 
ceived by the Appellant. There were also two other endow¬ 
ment policies of the Atlantic Life Insurance Company, on 
the lives of the two minor children, in the amount of ten 
thousand dollars ($10,000.00), having a cash surrender 
value of approximately five hundred dollars ($500.00), 
which also w*ere surrendered and the cash received by the 
Appellant. This Appellant thus received in excess of 
thirty five hundred dollars ($3,500.00) from said surren¬ 
dered policies, which is not contradicted, notwithstanding 
the separation agreement which clearly required her to 
assign them for the benefit of the minor children. The 
premiums on all insurance policies were paid by the de¬ 
cedent during his lifetime. 

The petition of the Appellant as well as her motion for 
a rehearing w^ere denied upon the ground that the agree¬ 
ment became merged and a part of the final decree of 
divorce when it became incorporated therein and created 
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a personal obligation and not one in debt, and therefore, 
the death of the father terminated his liability to his 
minor children under the final decree of divorce. 

SUMMARY OF ARGUMENT 

Appellee contends that the separation agreement here 
in question, of itself, does not create an obligation upon 
the estate of the decedent since it is to be construed as 
operating only during the lives of both parties. It ap¬ 
pears clearly to have been the intent of the parties that 
the obligation upon the decedent was purely a personal 
one and not one in debt, there being nothing in said 
agreement to indicate the contrary. However, upon the 
incorporation of said agreement in a final decree of di¬ 
vorce, the agreement becomes merged with the decree, 
and such incorporation can neither add to nor take away 
from the Court the power and authority which it has in 
entering such a decree. Therefore, this Appellant has 
no enforceable claim against the estate of this decedent. 

ARGUMENT 

Substantially all of the cases cited by the Appellant 
deal with the question of alimony. There is, of course, 
a vast difference in the responsibility of a husband to 
his wife than that of a parent to a minor child. The 
legal responsibility of a husband to a wife is far dif¬ 
ferent and greater than the obligation of a parent to 
maintain and support minor children. A husband has a 
statutory obligation to a wife, during life cmd upon his 
d-eath, wiiereas a father has no such obligation to his 
minor children upon his death. He is, of course, during 
life, bound to maintain and support his minor children 
during their minority in accordance with his station in 
life and financial status, subject, however, to change from 
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time to time as his status may change, but upon their 
reaching majority he has no further obligation to his 
children. Upon his death he may entirely disinherit his 
children, whether they arc minors or adults, whereas he 
cannot disinherit his wife, but must provide for her ac¬ 
cording to prevailing law. 

Other cases cited by the Appellant differ from the cir¬ 
cumstances in the instant case in that in some there was 
involved the question of liability under a separation 
agreement wherein it was provided that a mortgage or 
other security be given to secure the required main¬ 
tenance or alimony payments, as well as other pro¬ 
visions clearly indicating the intent of the parties to 
obligate the estate of the husband or parent. Of course, 
an agreement, or a decree of Court, whether such agree¬ 
ment is incorporated in the decree or not, may provide 
for obligating the estate of a parent or husband, but the 
language and the intent must clearly so provide. None 
of the cases cited by the Appellant are directly in point 
with the circumstances involved herein. 

In the case of Wilson vs. Hinman, 1S2 New York 408, 
also cited by the Appellant, the Court said: 

“It cannot be denied, however, that on the question 
whether the obligation to pay alimony survives the 
death of a husband, there is great conflict between 
the decisions of the Courts in the various States, 
though the preponderance of authority is to the effect 
that it does not survive”. (Italics added) 

(See also Knapp vs. Knapp in 134 Mass. 353) 

If, as in the above case, the preponderance of author¬ 
ity is to the effect that the obligation to pay alimony does 
not survive the death of the husband, assuredly there 
must be a greater preponderance of authority to the 
effect that the obligation to pay for the maintenance and 
support of minor children does not survive the death of 
the parent. 
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The Court goes on to further say: 

“In this country, at least till very recent times, the 
class of persons whose incomes are derived from 
accumulated wealth is comparatively small. The in¬ 
come of most men is derived from their professional 
or business exertions and the award of alimony is 
usually based on such an income, not on one accruing 
from accumulated property. An allowance of an 
amount, which it would be entirely just that a man 
should pay during his life to the wife whom his mis¬ 
conduct has compelled to seek a divorce, might be 
grossly extravagant if imposed as a charge upon his 
estate, after his death and very unjust to other 
claimants on his property.” 

This Court further says: 

“The general obligation to pay alimony awarded 
to an innocent wife by a judgment of absolute divorce 
ceases at the death of the husband; and the fact that 
a decree awarding to a wife, as alimony, a certain 
sum annually “so long as she shall live ,, required 
the husband to give the wife a mortgage upon real 
estate as security for the payment of the alimony 
so long as she shall live does not enlarge the hus¬ 
band’s obligation, and the lien of the mortgage termi¬ 
nates upon his death.” 

In the case of Messmer vs. Messmer, 222 S. W. 2nd, 
521, the Court held 

“Parties to divorce proceeding cannot by agree¬ 
ment between themselves fix amount necessary for 
support of minor children so as to bind the Court, 
although the Court may adopt amount agreed upon 
and incorporate it in decree, but Court has there¬ 
after power to modify decree in that respect for 
changed conditions.” 

And in the case of Snyder vs. Sri/yder, 72 N. Y. S. 2nd, 
881, the Court stated 

“A judgment of divorce rendered in New York 
embodying a separation agreement may be modified 
as to the terms of support.” 
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In Whitney vs. Whitney Elevator and Warehouse Com¬ 
pany (C. C. A.) 183 Fed. 678, which is cited by the Ap¬ 
pellant, the Court stated 

“But since the right of support, if marital relation 
were not disturbed, terminates with the death of the 
husband, the Court has no power to enlarge it and 
impose a charge upon the deceased husband’s estate 
for support of the wife, who secures a divorce, after 
his death.” 

“Therefore, when in a decree of divorce the Court 
undertakes to go further, and to provide that such 
allowance shall continue during the wife’s natural 
life, after the husband’s death, the decree is e subject 
in legal construction to mean during the lives of both 
parties , (Italics added) and upon the death of the 
defendant the binding force of the judgment in this 
respect comes to an end’.” 

In the case of Rice vs. Andrews , 217 N. Y. S. 2nd, 8S1, 
the Court in its opinion clearly sets forth the obligation 
of a father in these circumstances. At page 530 the 
Court stated 

“As a general rule, said obligatory service is pri¬ 
marily imposed on the father during his life time. 
One has the legal right, however, to disinherit any 
natural heir and next of kin, and, if he chooses to 
cut off his child and will his property to others, such 
child has no claim against his father’s estate for sup¬ 
port and maintenance, but must shift for himself, or 
be dependent upon others for his support. Con- 
cededlv, if no divorce had been granted and the par-* 
ents were living happily together and the father died 
disinheriting his son, the son wmuld have no claim.” 

The Court goes on to say “Liability for support is not 
founded on contract, express or implied. This obliga¬ 
tion under a decree is a personal one and does not con¬ 
stitute a debt of parent. It cannot, therefore, be made 
operative upon his estate after death.” 
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It is concededly within the inherent power of a Conrt 
having jurisdiction in matters of domestic problems of 
a husband and wife and minor children to grant an abso¬ 
lute divorce or divorce a mensa et thoro, to award ali¬ 
mony, to determine the property rights of the parties, 
to award maintenance for the support of minor children, 
to award custody of minor children, amongst other powers 
of the Court in these respects, but it must also be con¬ 
ceded that any such decrees remain open for modifica¬ 
tion by the Court as to alimony, maintenance and cus¬ 
tody upon a showing of changed circumstances. This is 
certainly true during the lifetime of the parties. Can the 
law be presumed to preclude the personal representatives 
of a deceased party from seeking a modification of a 
decree by reason of changed circumstances after his 
death, a right which he had during his lifetime? 

The incorporation in a divorce decree of a separation 
agreement can have no greater effect than if the matters 
disposed of in said agreement were judicially determined 
by the Court and its findings incorporated in the decree. 
The effect of incorporating the agreement in the decree 
is to give its provisions, so far as applicable, the greater 
dignity, authority and power afforded by a decree of 
Court, but, assuredly, such inclusion in the decree can 
neither increase nor decrease the power or authority of 
the Court in such matters. It must, therefore, follow 
that the inclusion of the agreement in the decree becomes 
merged with the decree, and the parties estopped from 
proceeding otherwise than under the decree. 

If there were no agreement or divorce can there be 
any doubt that the parent would have an absolute right 
to disinherit his children, whether minors or adults? And, 
if there were a decree fixing an allowance for the support 
of minor children can there be any doubt but that during 
the lifetime of the parent that such allowance would be 
subject to increase or decrease, as the change in circum- 
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stances might warrant. Can there, therefore, be any 
doubt that if the Court has the power to modify an 
allowance for support of minor children that such author¬ 
ity can only be invoked by reason of the parent’s obli¬ 
gation being a personal one and not one in debt or con¬ 
tract? 

This decedent was a successful practising physician 
during his lifetime, and he readily agreed, and could "well 
afford, to pay the sixty dollars ($60.00) 'weekly payment 
for the support of his minor children as in said agree¬ 
ment provided. The terms of the agreement were com¬ 
plied with by both parties during his lifetime, both before 
the divorce, and after the agreement became incorporated 
in the decree of divorce, until his death. 

This decedent likewise made other substantial contribu¬ 
tions towards the support of his minor children during 
his lifetime, and he maintained and paid the premiums 
upon the hereinbefore mentioned life insurance policies 
for the ultimate benefit of his minor children. 

An examination of the provisions of the separation 
agreement will reveal that it was clearly the intention of 
the parties that this agreement 'would not survive the 
death of the decedent. In the first instance both parties 
were fully aware of the fact that the decedent was not a 
wealthy man, and that the payment for support provided 
in said agreement was dependent upon his remaining 
actively engaged in the practice of medicine. Of course, 
upon his death, this substantial source of income termi¬ 
nated, leaving only his relatively small estate. There are 
no provisions in said agreement, which by inference or 
otherwise, may be construed to indicate any intention of 
the parties that the agreement would survive the death 
of this decedent. 

Paragraph 4 of this agreement provides that the hus¬ 
band shall pay all reasonable medical, dental, and hospital 
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bills, provided, however, he shall have been first advised 
thereof, except in cases of emergency. 

Paragraph 5 provides for the husband having the right 
and privilege of seeing and being with the said children 
at any and all reasonable and proper times. He shall 
have the privilege of having the said children in his 
custody at his discretion during the summer vacation 
for a period of not less than four weeks, said temporary 
custody to be at a time when the children are not at 
school. All costs of transportation, etc. to be borne by 
the father. 

Paragraph 6 provides that the husband shall at all 
times be consulted with regard to the education of their 
minor children and neither of their children shall be sent 
to any private school or schools without the husband’s 
consent thereto. 

Paragraph 20 provides that the wife will consent to 
necessary changes in any and all policies of insurance, 
annuity or endowment agreements, on which the pre¬ 
miums are or have been paid by the husband wherein 
she is named as beneficiary so that the aforesaid children 
of the parties may be named as the beneficiaries thereon 
in her place and stead, and that she will sign, execute 
and deliver to the husband any and all necessary assign¬ 
ments, agreements or documents which may be submitted 
to her for this purpose, in consideration of the foregoing 
provisions of this agreement. 

The provision of paragraph 3 of said agreement in 
which the husband agrees to pay to the wife the sum of 
thirty dollars weekly for the maintenance, support and 
education of each of their minor children during the 
term of their minority, <md shall cease upon their, or 
each of their emancipation, decease, or arriving at their 
majority, is the only provision in said agreement upon 
which the Appellant relies that this agreement is not a 
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personal obligation but one in debt and contract. There 
are no other provisions in said agreement to indicate the 
survival of this agreement upon the decedent’s death, but, 
on the contrary, the other provisions hereinbefore recited 
would clearly indicate that this agreement created only 
a personal obligation to be effective only during the de¬ 
cedent’s life. 

The loss of the decedent’s right to visitation of his 
children and of his right to supervision in the education 
of his children, occasioned by his death, would, if he were 
living, be the basis for a modification of the allowance 
for the support of his minor children. Moreover, this 
Appellant has breached the terms of this agreement by 
her failure and refusal to comply with the provisions of 
paragraph 20 of said agreement with respect to the here¬ 
inbefore mentioned life insurance policies. 

All of which clearly indicate the intention of the parties 
to make this agreement a personal obligation rather than 
one based on debt or contract. And, furthermore, assum¬ 
ing that the agreement created a debt, which, of course, 
is not conceded, the agreement would have been breached 
and have become null and void, by reason of the acts of 
the Appellant and the loss of the rights to which this 
decedent was entitled under the provisions of said agree¬ 
ment. 

Moreover, in the instant case, there arises no question 
of the minor children of the decedent being disinherited, 
but, on the contrary, this decedent has left virtually his 
entire estate, in trust, for the use and benefit of his minor 
children. This method of providing for his minor chil¬ 
dren is another indication of his intention and desire to 
provide in one manner for his minor children during 
his lifetime and in another manner after his death. He 
has left his estate in trust to his brother, Dr. Everett J. 
Gordon, the Appellee, in whom he had full and complete 
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confidence, to administer the estate as Executor and 
Trustee in such manner as he, in his sole discretion, 
would deem to be in the best interests of his minor chil¬ 
dren. Appellee made the proposal to the Appellant to 
assign the aforementioned life insurance policies making 
the minor children beneficiaries pursuant to paragraph 20 
of said agreement, which would enrich the estate for the 
minor children by ten thousand dollars ($10,000.00), and 
the estate would continue to pay the premiums thereon, 
and in addition thereto pay the additional sum of forty 
dollars ($40.00) weekly for their support, but this pro¬ 
posal was rejected. He further proposed, since the Ap¬ 
pellant refused to assign said policies, to surrender the 
same to her, enabling her to receive approximately 
thirty-five hundred dollars ($3500.00) from the cash sur¬ 
render value thereof, and in addition pay her for the sup¬ 
port of the minor children the sum of thirty five dollars 
($35.00) weekly, which was likewise rejected. However, 
this Appellant has thus far received in excess of four 
thousand dollars ($4,000.00), being the proceeds from said 
policies and the five hundred dollar ($500.00) family 
allowance, which has been paid. The money thus received 
are funds applicable to the maintenance and support of 
said minor children. 

This Appellee refused the payment of sixty dollars 
($60.00) weekly as demanded by the Appellant, in addi¬ 
tion to the aforesaid sums received by the Appellant, for 
the reason that such payment would deplete the liquid 
assets of this estate within several years, while the minors 
are still very young, leaving nothing for the time when 
they will require more. This Appellee deems it his duty 
by virtue of the trust imposed upon him by the will of 
the decedent to take the position aforementioned and 
make the proposals for the support of the minor children 
hereinbefore mentioned. He has sincerely and earnestly 
endeavored to reach an agreement for the support and 
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maintenance of the minor children, which 'would, in his 
judgment, pursuant to the trust imposed on him, be in 
the best interests of the minors during all of their minor¬ 
ity. These children are now respectively 7 and 10 years 
of age. Should the Appellant prevail, these children will 
be entirely without means for providing for their sup¬ 
port from this estate during the most vital years of 
their minority. 

It may also be pointed out that in such circumstances 
the mother of the minor children having their custody 
likewise has an obligation for their support. 

It wras not and it is not now’ contended that the minor 
children of this decedent are not entitled to reasonable 
advances for their support and maintenance during their 
minority commensurate with the value of the estate. It 
was for this purpose that the trust wras created. It is, 
however, the Appellee’s contention and position that he 
is not bound by the separation agreement or the decree 
of divorce, of which the agreement w r as made a part, the 
same having terminated upon the death of this decedent. 
But, the proposals winch he has heretofore made to the 
Appellant are in pursuance of the trust imposed upon 
him, and such that he stands ready to carry out and per¬ 
form. 


CONCLUSIONS 

1. The separation agreement w’as terminated upon 
the death of the father. 

2. The decree of divorce, of which the aforesaid 
agreement was made a part, being at all times subject 
to modification upon a showing of a change in circum¬ 
stances, terminated upon the death of the father. 

3. Incorporating a separation agreement in a decree 
of divorce can neither add to nor take away from the 
Court its pow’er to vacate, modify or alter its decrees. 
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4. The provision for the maintenance of minors in a 
decree of divorce creates an obligation which is a per¬ 
sonal one and not one in debt. 

5. The marital obligations of a husband to a wife are 
far greater than a parent’s obligation to minor children. 
This obligation continues not only during the wife’s life, 
but as well after the husband’s death. 

6. The obligation of a parent to his minor children 
exists only during the parent’s life and the minority of 
his children. He has the legal right to disinherit his 
minor children. Upon his children reaching majority he 
has no further obligation. 

7. If this Court should find that the agreement was 
one creating an obligation upon the estate of this de¬ 
cedent it has become void by reason of a breach by the 
Appellant and the Appellee being deprived of material 
rights under said agreement. 

8. The lower Court does not have jurisdiction to de¬ 
termine the questions here involved. 

WHEREFORE, this Appellee respectfully submits that 
the Appellant does not have a claim which is enforceable 
against the estate of this decedent. The action of the 
Court below should be affirmed. 

Harry S. Wender 
H. Nathaniel Blaustein 
Woodward Building 
Washington, D. C. 

Attorneys for Appellee 
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APPELLEE’S APPENDIX 

December 1, 1950 

Michael F. Keogh, Esq. 

Woodward Building 
Washington, D. C. 

Dear Mr. Keogh: 

Pursuant to our telephone conversation of November 
29th, I am pleased to advise you of the position taken 
by Dr. Everett J. Gordon, as executor of the estate of 
his late brother, Dr. Leon S. Gordon, and trustee and 
guardian of the estate on behalf of Dr. Leon S. Gordon’s 
two minor children, Suzanne and John. 

As you know, Dr. Gordon has broad authority for dis¬ 
position of the trust estate for the benefit of the chil¬ 
dren. He is of the opinion that every effort should be 
made to conserve the principal of the estate so that 
sufficient funds will remain to provide as adequately as 
possible for the education of the minor children in their 
later years. It is for this reason alone that he must 
necessarily refrain from making maintenance allowances 
at this time which would completely deplete the estate 
funds within a comparatively few years. 

On November 22, 1950 I turned over to you three 
Mutual Life Insurance Co. endowment policies on the life 
of Mrs. Beryl D. Gordon in the face amount of $10,000 
payable upon maturity to Mrs. Gordon or upon her 
death to Suzanne and John. These policies have a pres¬ 
ent cash redemption value in excess of $3,000 the exact 
amount having been given you. I also turned over to you 
two Atlantic Life Insurance Co. endowment policies on 
the life of John Everett Gordon of wdiich Suzanne is the 
beneficiary. These policies have a face value of $10,- 
000.00 with a present cash value of approximately $520. 
Dr. Everett J. Gordon has been advised by competent 
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actuaries that it would be wise to keep the Mutual poli¬ 
cies as an investment for the benefit of the children but 
that the Atlantic policies should be cashed in at this time 
even though some premium loss will result. Therefore, 
he has no interest in working out any arrangement 
whereby the Atlantic policies might be retained, although 
he has no objection if Mrs. Gordon desires to continue 
paying the premiums thereon. 

By reason of the fact that it is important to invest the 
estate funds so as to preserve a substantial amount for 
the future needs of the children, Dr. Gordon believes 
that he would be wholly justified in expending from the 
income or principal of the estate so as to pay the 
premiums on the Mutual Company policies if Mrs. Gordon 
would consent to an assignment of these policies to him as 
the trustee solely for the benefit of the children. It would 
be specifically understood in the assignment that he could 
not personally benefit from such assignment. 

Under the circumstances Dr. Gordon has authorized me 
to make the following proposals to Mrs. Gordon through 
you as her attorney: 

1. In the event that Mrs. Gordon wishes to cash in 
the Mutual Life Insurance Co. policies (as well as the 
Atlantic policies) whereby she will receive approximately 
$4,000 in cash, he would be unwilling to pay any allow¬ 
ance to her until a year after his qualification as execu¬ 
tor, at which time the court’s jurisdiction of the estate 
will have been closed. Thereupon he would reevaluate 
the financial condition of the estate and determine the 
amount of maintenance that should be allowed for the 
children. This is predicated upon the fact that the 
money received by Mrs. Gordon through redemption of 
the policies was paid by Dr. Leon S. Gordon and should 
be used exclusively for the benefit of the children. In 
addition, Dr. Gordon would pay the sum of $500 to Mrs. 
Gordon, as custodian of the children, at such time as the 








19 


probate court may require in accordance with the terms 
of the act which became effective June 24, 1949. Of 
course, this payment must be used solely for the benefit 
of the children. 

2. In the event that Mrs. Gordon desires to continue 
payment of the Mutual Life Insurance Co. premiums and 
will agree not to contest Dr. Gordon’s authority as trustee 
of the estate to determine the manner in which it is to 
be handled by him, Dr. Gordon will promptly begin the 
payment of $25.00 per week plus the payment of $500 
as above stated. 

3. In the event that Mrs. Gordon will assign the Mu¬ 
tual policies to Dr. Gordon as trustee for the benefit of 
the children and will execute assurances that she will not 
interfere with his responsibility as trustee of the estate, 
he will forthwith pay her the $500.00 as above stated, in 
addition to $40 per w^eek for the maintenance of the chil¬ 
dren from the funds of the estate. He further agrees 
to pay the premiums on the Mutual policies from the 
funds of the estate and to apply the proceeds of the poli¬ 
cies upon their maturity to the estate funds for the 
benefit of the children. 

All of the foregoing is subject to the adequacy of funds 
on hand in the estate. It is also understood that Dr. Gor¬ 
don has authority to increase the allowances for the bene¬ 
fit of the children at any time in his judgment. 

This letter is forwarded to you in duplicate so that 
you may send a copy to Mrs. Gordon for her informa¬ 
tion. 

Thanking you for your cooperation in this matter and 
trusting that I may hear from you at your earliest con¬ 
venience, I am 

Very truly vours, 

/s/ Harry S. Wender 

hsw; gsw 




